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FROM THE EDITORS

Dear Readers,

Welcome to Issue Number Three of the 2005-06 publication year!

In this issue, Todd Votteler, Kathy Alexander Martin and the late Joe Moore present a detailed article
about the development of interbasin transfer law and policy in Texas. The article follows the droughts of
record and the subsequent legislation that followed, as well as exploring case studies in interbasin transfers.
Finally, the authors offer ideas and solutions that set aside some of the fear and confusion surrounding the
movement of water across basins.

Christine Toriz, a 2005 graduate of Texas Tech University School of Law, and former member of the
Texas Tech Law Review, writes our student note. Christine examines the 5th Circuit’s decision in GDF Re-
alty Investments, Ltd. v. Norton and its impact on the interplay between the Endangered Species Act and the
United States Supreme Court’s modern Commerce Clause jurisprudence.

Enjoy Issue Number Three, and we look forward to shortly bringing you the final issue of Volume 36!

Andrew M. Abrameit Jimmy Alan Hall
Student Editor-in-Chief Editor-in-Chief
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THE EVOLUTION OF SURFACE WATER
INTERBASIN TRANSFER POLICY IN TEXAS:
VIABLE OPTIONS FOR FUTURE WATER,
WATER GRABS, OR JUST PIPE DREAMS?

BY TODD VOTTELER, KATHY ALEXANDER AND THE LATE JOE MOORE

I. INTRODUCTION

Percival Lowell, astronomer and wealthy gentle-
man, studied Mars extensively during the late 1800s
and early 1900s using the great reflector telescope
of Arizona’s Flagstaff Observatory.! In the course of
his observations, Lowell, like other astronomers of
his day, sketched images of what he perceived to be
canals created to bring water from the Martian polar
ice caps across dry landscapes to oases and other
areas of what he thought was a dying desert planet.
As Lowell explained in 1895, “[t]o account for these
phenomena, the explanation that at once suggests
itself is, that a direct transference of water takes
place over the face of the planet, and that the canals
are so many waterways.”? Alas, Lowell’s imagina-
tion was more fertile than the frozen, arid plains of
Mars upon which he gazed. Back in Texas, it would
only be a few years later, in 1900, when the first
interbasin transfer was authorized allowing 168,000
acre-feet of surface water from the Colorado River
Basin for use in the Lavaca River Basin.?

Yet even after 100 years of interbasin transfers
in Texas, the existence of canals and pipelines
transferring surface water across portions of the
state seems almost as alien to much of the popu-
lace of Texas as the Martian “canals” appeared to
Lowell. The premise appears to be simple—transport
available surface water to the areas that need it.
However, the reality is much more complex. The
possibility of the movement of large volumes of
water from wetter areas of the state to drier ones,
like an unwanted invasion from a distant world, has
become a matter of fear and confusion for the citi-
zenry of the basins of origin in Texas. This article
attempts to remove some of the fear and confusion
by shining a light on the development of Texas in-
terbasin transfer policy. The history of this policy

is examined and information regarding current and
future interbasin transfers is provided.*

A. WHAT IS AN INTERBASIN
TRANSFER OF WATER IN TEXAS?
The sources of water in Texas do not al-
ways align with its population. The greatest
amount of water is found in the east, espe-
cially the Sabine and Sulphur basins. These
areas are sparsely populated. For these rea-
sons, interbasin transfers (IBTs) — or the
movement of water from one river basin to
another river basin — have historically been
an important way to provide water through-
out Texas.

An interbasin transfer, or transbasin diversion,
is an artificial withdrawal of water from one drain-
age basin, the basin of origin, to another, the receiv-
ing basin, for a beneficial use.® The Texas Commis-
sion on Environmental Quality (TCEQ), the state
agency responsible for water rights administration
in Texas, does not specifically define “interbasin
transfer,” but infers that it is the transfer of state-
owned water (surface water) from one river basin
to another.” The Texas Water Development Board
(TWDB), the water-planning agency for the State
of Texas, designates river basins, for the purposes
of the interbasin transfer provisions of the TCEQ
rules, pursuant to Section 16.051(c) of the Texas
Water Code.® As interpreted under the Texas Ad-
ministrative Code, an interbasin transfer applies
only to surface water, thus excluding groundwater
transfers from the rules applicable to surface water
transfers.’

Generally, two types of transfers are used. Open
transfer systems that use canals, reservoirs, and
rivers, and closed transfer systems that use pipe-
lines and tunnels. East Texas is often considered
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the source for interbasin transfers, because rainfall
rates are highest, and the topography is best suited
for dam construction. However, Appendix A lists
numerous interbasin transfers where the basin of
origin is in the western half of the state, such as
Lake Meredith in the Panhandle.

B. INTERBASIN TRANSFERS:
ADVANTAGES AND DISADVANTAGES
Diverted water supports economic development

through municipal use, irrigation, industrial use,

and power generation. The TWDB lists potential
benefits for interbasin transfers: avoiding the time,
expense, and environmental impacts of constructing
new reservoirs in water short areas that are near
basins with surpluses, providing for emergency
needs during droughts when local supplies may be
unavailable, and increasing the flexibility to meet
instream flow needs by making water available from
multiple basins.!” These advantages focus on the
planning flexibility offered by interbasin transfers
for managing surface water across large geographic

areas, which exhibit significantly different hydrolog-
ic conditions. With regard to groundwater, Appendix
B lists proposed groundwater supply projects, and
projects that are in various stages of implementa-
tion, since 1980. As Figure 1 indicates, the majority
of these groundwater projects came into play after
Senate Bill 1 placed additional restrictions on sur-
face water interbasin transfers in 1997.

However, interbasin transfers can have adverse
social and environmental consequences such as the
loss of return flows needed by appropriators in the
basin of origin, water quality issues, the potential
for the introduction of undesirable non-native spe-
cies and pathogens, and unmet needs for human and
environmental uses in the basin of origin. Evidence
from worldwide environmental studies suggests that
interbasin transfers may cause significant impacts
on ecosystems due to alterations of streamflows and
freshwater inflows to bays and estuaries, changes in
water quality, habitat modification, and the introduc-
tion of non-native aquatic organisms.!
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FIGURE 2. VOLUME OF WATER AUTHORIZED FOR INTERBASIN TRANSFER BASED ON

THE PRIORITY DATE OF THE WATER
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The potential for introduction of non-native spe-
cies is significant when major drainage basins are
involved, particularly when the two basins contain
significantly different types of aquatic ecosystems.
Open transfer systems have a higher potential for
causing significant environmental impacts because
of the lack of checks to prevent the introduction,
dispersal, and establishment of non-native aquatic
species.'” On the other hand, the design of closed
systems can more easily reduce potential impacts
that the introduction of non-native species cause."
Often, the most economically feasible option for
interbasin transfer projects is to discharge the trans-
ferred water into a stream in the receiving basin and
use the bed and banks of that stream to transport
the water to its point of use. This option may reduce
the need for costly pipelines.

Today, in Texas, surface water may be con-
sidered for an interbasin transfer if it is generally
projected to be available in a basin for the next fifty
years.!* Nonetheless, proposals to transfer water

from one river basin to another generate conflict.
The conflicts are transhoundary water disputes, or
conflicts between differing systems of water law
arising when different political jurisdictions share a
common source of water.

Two types of transboundary disputes are partic-
ularly relevant to interbasin transfers. The first type
is the sequential power dispute, which is a dispute
between political jurisdictions over water that flows
from one political jurisdiction to another.” The ju-
risdiction from which the water flows can come into
conflict with the jurisdiction into which the water
flows often because of the diminishing quantity or
quality of water. The second type is the exclusion-
ary power dispute, a dispute over the movement of
water across boundaries as articles of commerce
that involve government’s ability to give preferences
to, or discriminate among, users. In an exclusionary
power dispute, the government regulates the users,
instead of the resource.'




128

X4

St. B. Tex. EnvrL. L.J. vol. 36; Spring 2006

FIGURE 3. VOLUME OF WATER AUTHORIZED FOR INTERBASIN TRANSFER BASED ON
THE PRIORITY DATE OF THE WATER AND ACCUMULATED FOR PERIODS
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II. CHRONOLOGY: INTERBASIN

TRANSFER LAW FROM 1900 TO

1946

How many interbasin transfers are in Texas?
The answer is “it depends.” The number of interba-
sin transfers depends on whether the discussion is
on raw water, treated water, or both. The number
also depends on whether a municipality’s diversion
of surface water from one basin for use within a
portion of the municipality’s service area in another
basin constitutes an interbasin transfer.!” Further-
more, the result changes if the use of surface water
for irrigation on coastal lands located within one or
more river basins (and coastal basins) constitutes
an interbasin transfer. Excluding the Rio Grande,
currently thirty water permits, authorizing forty-
five interbasin transfers, do not expressly mention
the interbasin transfer, even though the authorized

place of use is in another basin.'® These forty-five in-
terbasin transfers include rights that authorize dis-
charge of return flows into another basin. Excluding
the Rio Grande, across the state, 103 water rights
authorize 156 separate interbasin transfers."

Figure 2 depicts the amount of water authorized
for interbasin transfer based on the priority date of
the water. Figure 3 depicts the volume of interbasin
transfers based on the priority date of the water
accumulated for periods that are divided into the fol-
lowing categories; pre-1913 (certified filings), 1913-
1946 (post 1913 Burgess — Glasscock Act and pre
Drought of Record), 1947-1965 (Drought of Record
and pre-1965 Planning Act), 1966-1997 (post-1965
Planning Act, post 1967 Water Rights Adjudication
Act, and pre Senate Bill 1) and 1998-2006 (post Sen-
ate Bill 1).%

A. INTERBASIN TRANSFER LAW
Although interbasin transfers in Texas have
existed since 1900, the statutory basis for interbasin
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FIGURE 4. INTERBASIN TRANSFERS BY YEAR AND USE TYPE
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transfers derives from the Burgess — Glasscock Act
or 1913 Irrigation Act (1913 Act).?! The 1913 Act
was the precursor for many of the provisions found
in the current Texas Water Code. Specifically, the
major changes brought by the 1913 Act were prior
appropriation applied statewide—all unappropriated
waters in the state were the property of the State,
preexisting riparian rights were preserved but ripar-
ian rights did not apply to lands acquired from the
State after 1895, and a Board of Water Engineers
was established to administer a statewide water
permitting system.?

The 1913 Act prohibited diversions from one wa-
tershed to another “to the prejudice of any person or
property situated within the watershed from which
such water is proposed to be taken or diverted,” and
required a permit for any interbasin transfer.?® The
“terrific floods during 1913 and 1914” revealed the
shortcomings of a 1904 amendment allowing the
creation of districts with limited taxing authority
and provided the impetus for a 1917 constitutional

amendment.? The current authority for a state
agency to manage water within Texas derives from
a constitutional amendment that the Legislature pro-
posed and the voters of Texas adopted in an election
on August 21, 1917.%

The 1917 amendment removed the limits on
indebtedness for the districts.® Article 16, Section
59, provides that “the Legislature shall pass all such
laws as may be appropriate ... [to] the declared pub-
lic rights and duties ... [for] the conservation and
development of ... the control, storing, preservation
and distribution of its storm and flood waters, the
waters of its rivers and streams ... [.]”* Although
the amendment includes words such as “conserva-
tion” and “preservation,” it is clear that the intent
of the amendment was to conserve and preserve wa-
ter for use in water supply. The Texas Constitution
does contain a stated limitation upon the “distribu-
tion” of the state’s waters. The 1917 constitutional
amendment, replaced and repealed the 1913 Act, yet
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it retained the essential features of the 1913 Act as
it related to interbasin transfers.

B. INTERBASIN TRANSFERS: 1900-

1946

Early interbasin transfers in Texas generally
authorized water for irrigation use. Figure 4 depicts
interbasin transfers by year and use type.” These
early transfers were based on certified filings made
pursuant to a series of statutes, specifically the Acts
of 1889, 1895, and 1913.% Prior to 1913, the prospec-
tive water user specified the diversion amount (or
the intent to construct works for the appropriation
of water), the place of use and/or the lands to be ir-
rigated, and the counties in which those lands were
located. Because of the absence of statutory require-
ments for interbasin transfers, the original certified
filings did not expressly mention the transfer of
water from one watershed to another. Furthermore,
the certificates of adjudication, based on these certi-
fied filings, and issued pursuant to the Water Rights
Adjudication Act of 1967, reflected this absence
by detailing only the counties in which water could
be used. An exception is the authorization issued
to the City of Austin, based on Certified Filing 330,
which authorizes the transfer of treated water out of
the Colorado River Basin for municipal use in areas
outside the Colorado River Basin.?!

From 1913 to 1946, most interbasin transfer
water was authorized for municipal and industrial
use. As with the pre-1913 interbasin transfers, many
of the authorizations in this period did not expressly
state that the authorization was an interbasin
transfer. However, it can be inferred that these
permits allow interbasin transfers by analyzing the
authorized places of use in one or more counties
that straddle basin boundaries. Because of the large
volume authorized to the City of Austin by the City’s
Certificate of Adjudication 14-5471 with a 1913 prior-
ity date, it appears that authorizations for municipal
use declined during the period from 1913 to 1946
(Figure 4); however, much of the municipal water
authorized for interbasin transfer during this period
was also authorized for either industrial or indus-
trial and irrigation use.

1Il. THE DROUGHT OF RECORD

INSPIRES A NEW GENERATION OF

INTERBASIN TRANSFERS: 1947-1997

A. THE DROUGHT OF RECORD

Drought, a normal, recurrent feature for nearly
all climatic regimes, has fostered a desire to move
water in Texas from places of availability to places
of need.* As the most damaging of all weather
related natural hazards, drought has been the pri-
mary motivation for the creation of an ever-evolving
system of water regulation and management across
the United States.®® In contrast to other weather
events, typified by sudden onset and immediate con-
sequences, “... droughts materialize so slowly and
the effects are so long delayed that the damage is
usually done by the time it is realized that a drought
is being experienced.”**

A review of droughts from 1931 to 1985 by the
Texas Water Commission found that a three-month
drought is likely to occur in at least one Texas
climatic region every nine months.” In Texas, a
drought is more likely to occur than a six month
period of average to above average precipitation.
Droughts lasting six months or longer are likely
once every sixteen months, and yearlong droughts
are likely once every thirty-three months.*

The “Drought of Record,” or “Drought of the
1950s,” is typically referenced as the catalyst for
comprehensive water planning in the State of Texas.
According to the Geological Survey (now known as
the United States Geological Survey) “...Texas had
the greatest precipitation deficiencies in the Nation
during the 1947 - 1957 drought.”® Although the
drought was underway in portions of Texas by 1947,
the onset of the drought occurred in other areas of
the state in the 1950s. The late Robert L. Lowry, Jr.,
a consulting surface water hydrologist for Texas
Board of Water Engineers (TBWE, which was com-
bined into the Texas Water Development Board)
studied droughts in Texas for the period 1889-1957
and found that Texas experienced a number of
drought periods extending from one to four years in
duration.

In terms of the effect of this drought on mu-
nicipal supplies, Lowry reported that a number of
municipalities used emergency sources, rationed
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water, hauled water, or otherwise supplemented
their supplies.** A number of municipal water sup-
ply reservoirs also experienced drastic reductions
in storage.” The Red Bluff Water Power Control
District near Pecos experienced a 100% shortage in
irrigation supplies in 1953.*" Hydroelectric power
generation was affected in operations dependant
on floodwaters with related reservoir storage with
reductions ranging from twenty-five percent to fifty
percent of pre-drought generation. Lowry also notes
that in the Guadalupe River, “...reductions in en-
ergy production are directly related to reductions in
spring flow...during the drought.”* Comal Springs,
the largest complex of springs west of the Missis-
sippi River, ceased to flow for 144 days in 1956.* By
the end of 1956, about ninety-four percent of Texas’
254 counties were classified as disaster areas.*
Regionally, other droughts have exceeded the 1950s
drought in duration and severity, yet statewide the
1947 - 1957 drought retains the title as the Drought
of Record.

B. FEDERAL PLANNING IN TEXAS
FROM THE 1940S THROUGH THE
1960s
Federal surface water planning and development

activities in Texas have historically proceeded under

the auspices of three U.S. government agencies: The

United States Army Corps of Engineers (USACE) in

the Department of the Army under the Department

of Defense, the Natural Resource Conservation Ser-
vice (NRCS, formerly the Soil Conservation Service)
in the Department of Agriculture, and the Bureau
of Reclamation (USBR) in the Department of the

Interior. While the USACE has U.S. constitutional

jurisdiction over navigation projects and statutory

responsibility for water supply and flood control, the

USBR has primary statutory responsibility for devel-

oping and constructing federal irrigation projects,

which in recent years have included water supply.

The NRCS constructs flood retardation and sediment

retention reservoirs, which may contain limited wa-

ter supply (not to exceed 5,000 acre-feet of storage)
in cooperation with landowners and local soil and
water conservation districts. While the USACE oper-
ates throughout all of the states, USBR’s geographic
jurisdiction is limited to the twelve western con-
tiguous states, including only that portion of Texas
west of the 100" meridian.* Thus, Texas has often
been a battleground among the three construction

agencies (USACE, USBR, and NRCS), with all three
vying for the support of local entities interested in
securing federal financial assistance for water sup-
ply projects.

USBR began the first federal effort at planning
the development of Texas surface water resources in
1949 with “[r]esults ... summarized in ‘Water Sup-
ply and the Texas Economy, January 1953, ... pub-
lished as Senate Document No. 57, 83rd Congress,
1st Session.”*” The USBR Report “included construc-
tion of a large water supply canal from the Sabine
River to the Lower Rio Grande Valley, together with
related reservoirs and other facilities.”*

In 1958, Senator Lyndon B. Johnson amended a
bill authorizing the Cordell Hull Dam and Reservoir
in Tennessee to include the creation of the United
States Study Commission for the Neches, Trinity,
Brazos, Colorado, Guadalupe, San Antonio, Nueces,
and San Jacinto River Basins, and intervening ar-
eas.” In his comments in the Congressional Record,
Senator Johnson noted:

We need to make our inland rivers navi-
gable. We need to control floods and con-
tain floodwaters, for future use. We need to
prepare for the vastly increased demand for
water that will come with continued indus-
trial growth. There is so much that needs to
be done, and so much that can be realized if
we do these things, that it is a wonder all of
us are not staggering under the alternating
emotional extremes of dejection and elation
...[.] The Study Commission to be created
by Senate bill 4266 is not intended to, and
will not be, a substitute for any existing
federal, State, or local water agency. It will
aid and abet—it will not supplant—our board
of water engineers and the concerned river
authorities.>

Among the study commission’s goals and objec-
tives was the creation of a plan to meet projected
water needs “insofar as that objective may be prac-
ticable.”' The plan was intended as a framework
“that will be compatible with the best interests of
the State of Texas and the Nation.”® Most impor-
tantly, the goals of the Commission did not include
creation of a plan that provided for involuntary
transfer of water from one river basin to another.”
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While admitting that “[c]hanges in the economy
and in national goals make it impossible to look ahead
50 years with any accuracy, ... the Commission se-
lected two specific years in the future, 1975 and 2010
...[.]”** “Copies of the three-volume proposed report
were transmitted by the Board of Water Engineers to
seven State agencies and nineteen river authorities
and conservation districts...[and the Board] met with
representatives of the State agencies and held seven-
teen separate informal conferences with representa-
tives of river authorities and conservation districts to
obtain ... views and comments ...[.] "% Several entities
responded. One resolution from East Texas Chamber
of Commerce, headquartered in Longview, transmit-
ted December 4, 1961, stated the Chamber “reiterates
its previous position that it is unalterably opposed at
this time to large scale proposals and plans for the in-
voluntary diversion of water from East Texas to other
areas of the state such as that proposed in ... [this re-
port] ... or to the designation of any East Texas water
as ‘surplus’.”

The Guadalupe-Blanco River Authority, in a
letter dated November 12, 1961, responded that it
“takes exception to ... the implication that the Gua-
dalupe Basin will have water supplies surplus to
2010 needs within its dependant area ... [and stated
it is] ... opposed to plans for diverting water outside
the service area of the Authority ...[.]™" A report at-
tached to the letter from the Authority’s consulting
engineering firm warned “once any form of authori-
zation is given by the Federal Government pursuant
to the report, that the inevitable result would be
Federal control of the water resources in the basins
and with a probable extension of such control to the
Sabine River Basin in the east ...[.]"*® The TBWE
objected that “[t]he proposed report does not pro-
vide data to demonstrate that a need for additional
agricultural production presently exists...” and that
the plan “..would require the State of Texas to
reserve for the aqueduct a large portion of the sur-
face-water resources of Eastern Texas, and withhold
this reserved water from other development.” While
recognizing that “transbasin diversion of water is
an accomplished fact in Texas, and under certain
limitations is provided for in Texas statutes, [t]he
Board does not approve of the reservation of a major
supply of water at this time for a project of undeter-
mined feasibility to supply a need which does not
exist, and which may not exist for generations.”

Minimal evidence exists to indicate that the
comments substantially influenced the Commis-

sion’s final report. Stating its reported “[w]ater
requirements for municipalities, industries and
irrigation in each segment of the study area have
been projected 50 years,” it concluded that “[w]ater
is available to supply ... [these] ... needs.”® The
Commission report recognized the “novel and very
different economic, political, and legal problems” in-
herent in proposals for interbasin transfer of water
and declared that public policy required meeting the
requirements of both the originating and receiving
basins and that this requirement was “in the inter-
est of the best utilization of available resources.”®!
The Commission report also concluded that interba-
sin transfers of water should not constitute a perma-
nent demand against supplies in the basin of origin
and that users in the receiving basin should make
provisions to replace water temporarily available to
them because of the transfer.®

Three major water plans, encompassing most of
the state, were completed in 1949 (study published
in 1953), 1962, and 1964 under legislation adopted
by the United States Congress.® All of these plans
proposed the interbasin transfer of surface water.
The 1962 plan included agreements between the
Study Commissioners for the Departments of Agricul-
ture, Army, and the Interior, as to which entity would
be responsible for construction of proposed projects,
and the state agencies agreed to this division.®*

“[U]nder the general authority of the Federal
Reclamation Laws (Act of June 17, 1902, 32 Stat.
388, and acts amendatory thereof or supplementary
thereto) ... [the U.S. Bureau of Reclamation] trans-
mitted [a report on January 24, 1964] as the basis for
securing Congressional approval of the project plan
and authorization of the Interbasin Canal and associ-
ated reservoirs and irrigation units.”® Claiming that
“the investigation on which this report is based were
started in 1955,” the USBR gave two primary objec-
tives “(1) formulation of a physical plan acceptable to
the State of Texas ... and (2) completion of a report
on features of that plan that would be appropriate for
construction under the Federal Reclamation Laws.”
The Texas Basins Project covered about two-thirds
of Texas, and supplying 1,487,000 acre-feet per year
for municipal and industrial water use and 1,365,000
acre-feet per year for irrigation “[t]he Interbasin
Canal would divert stream flow and yields of associ-
ated project and non-project reservoirs in the Sabine
Neches, Trinity, Lavaca-Navidad, and Guadalupe-San
Antonio River Basins that otherwise would waste into
the Gulf of Mexico.”%
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C. IBTs AND IBT PLANS AND STUDIES

FROM 1947-1965

At the same time that the federal entities were
developing plans to meet Texas’ future water needs,
interbasin transfer projects continued to be pro-
posed and authorized. During the period between
1947 and 1965, (during and immediately following
the Drought of Record), the total amount of water
authorized for interbasin transfer exceeded the total
amount in any other period (Figure 3). As Figure 4
indicates, the amount of interbasin transfer water
authorized for municipal use during this period
exceeded the amount authorized during any other
period, including the decades after passage of the
1965 Texas planning statute.

These transfers did not proceed without conflict.
For example, after the Drought of Record, Lake
Livingston, impounding Trinity River water in the
lower basin, was a controversial strategy proposed
for supplying current and future needs of the City of
Houston in the San Jacinto River Basin. The Trinity
River Authority (TRA), pursuant to a requirement of
its enabling statute, prepared a Master Plan for the
Trinity Basin that included Lake Livingston, creating
a potential conflict between water users in the two
basins:

TRA and its Master Plan became the vehicle
of the Trinity basin interests to ensure that
the lake did not damage their interests in
the river. The result was that the TRA be-
came a partner with the city of Houston in
the development of the lake, which became
Lake Livingston, and many assurances were
incorporated into its operation to provide
water to the mid- and lower- Trinity basin
and protect upstream supplies as well.*’

This agreement resulted in authorization to use
water from Lake Livingston being issued to both the
TRA and the City of Houston to serve future needs
in the Trinity River Basin and the San Jacinto Basin,
respectively.

D. THE STATE WATER PLANS
Responding to the fear of a repeat of the
Drought of Record or the consequences of extensive
flooding, several water plans covering all, or sub-
stantially all, of the surface water available within
the state were generated after 1957. The various
state agencies fully developed and formally adopted

five plans between 1961 and 2002. The TWDB pro-
duced, but never continued to the final stages of
approval, a 1977 draft comprehensive Texas Water
Plan.®® The TWDB adopted and published two abbre-
viated plans- in 1990 and 1992.%

In May 1961, the TBWE prepared A Plan for
Meeting the 1980 Water Requirements of Texas. The
objective of the plan was “to determine the location
and amount of future water needs and to show how
these needs may be supplied.”” However, the report
did not reference objections to transfers of water
from one river basin to another in its enumeration
of water supply requirements and how they are, or
will be, supplied, via interbasin deliveries. The re-
port noted the various geographical sources of water
and the destination of its final use. Of particular in-
terest, were the comments made on supplying Hous-
ton and San Antonio: “[t]he Lower Trinity River
Basin “will supply industrial water to the Houston
industrial complex ..” in the San Jacinto River
Basin™ and “[s]upplying a part of the San Antonio
water needs from the Guadalupe River Basin may be
possible ...[.]""

Controversy over interbasin transfers of surface
water arose again in the 1965 Legislative Session,
during consideration of the water resource-planning
act of that date, and a constitutional amendment
to expand the purposes of use for the Water Devel-
opment Fund. The proposals were the subject of
intense political, protectionist maneuvering by inter-
ested parties, split both along geographic lines and
between rural and urban interests. When the Senate
bill reached the House, further discussion ensued
relating to how to protect rural interests in water
rich areas from “water grabs” to meet future needs
of growing metropolitan areas.

Despite attempts at compromise between the
geographical factions, several weeks passed before
the legislators reached an agreement. By May 20,
1965, conference committees were meeting to work
out differences between House and Senate versions
of the planning legislation. East Texas representa-
tives were threatening to torpedo Senate Joint Reso-
lution 19 in an effort to ensure that basin of origin
protections were included in the planning statutes.™
Eventually, after meeting with Governor Connally,
the conference committee reached agreements in-
corporating protection for basins of origin into both
planning and financing of state water projects.”
Professor Corwin Johnson described the basin of
origin protection language as a “product of sectional
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conflict” and that “[S]ections well-endowed with
water were large enough and powerful enough to get
preferences for themselves written into the law.”™

E. INTERBASIN TRANSFERS FACED
HURDLES BEFORE SENATE BILL 1
After the record drought of the 1950s, the voters

added Article 3, Section 49-c, to the Texas Constitu-

tion creating the Texas Water Development Fund,
with the TWDB responsible for the administration
of the fund.” Faced with repeated droughts and the
prospect of federal domination of water resource

development in Texas, Texas voters added Article 3,

Section 49-d to the Texas Constitution in 1967, spe-

cifically to allow the TWDB to use the Texas Water

Development Fund for “acquiring and developing

storage facilities, and any system of works neces-

sary for the filtration, treatment and transportation
of water or wastewater, or for any one or more of
such purposes or methods.”” This language gave
the State, via the TWDB, greater influence in water
development in an attempt to keep pace with the

USACE and the USBR. The intent of the amendment

was to encourage development of water resources. ™

Moreover, the amendment does contain a limitation

on interbasin transfers.”

Legislation passed in 1965 reflected the consti-
tutional language and controlled the TWDB’s use of
interbasin transfers in water planning.** However,
some commentators still considered this limita-
tion too restrictive.’ The loss of reservoir sites to
other land uses or the underdevelopment of those
sites (because local or regional interests could not
finance reservoirs at optimum size), as well as the
fear of federal preemption of reservoir sites, provid-
ed the impetus for authorizing the State to construct
reservoirs and other water facilities or own storage
space in reservoirs that others constructed.®

A 1985 constitutional amendment authorizing
the creation of special funds “[F]or or in aid of wa-
ter conservation, water development, water quality
enhancement, flood control, drainage, subsidence
control, recharge, chloride control, agricultural soil
and water conservation, desalinization or any com-
bination of these purposes....” included the same
protection as the 1965 amendment, for the basins of
origin.® “Money deposited in a special fund under
this section may not be used to finance or aid any
project that contemplates or results in the removal
from the basin of origin of any surface water nec-
essary to supply the reasonably foreseeable water

requirements for the next ensuing 50-year period
within the river basin of origin, except on a tempo-
rary, interim basis.”® The statutory provision in the
1965 planning statute, which protected the basins of
origins, was repealed effective September 1, 1991.%
However, the limitation on the use of these funds
remains intact.

The combined intent of the 1965 constitutional
and statutory language was to protect the water
needs of the citizens of basins of origin in two ways.
First, the State was prevented from constructing or
owning storage in a river basin to the detriment of
water-dependent economic development of the basin
of origin for fifty years into the future. Secondly, the
TWDB could not plan surface water redistribution to
deprive basins of origin of water supplies necessary
to meet their water needs for the next fifty years.
Because the legislative intent was to periodically
revise the statewide water plan, the fifty-year restric-
tion constituted a rolling limitation extending indefi-
nitely into the future as each subsequent fifty-year
plan developed. Removal of the statutory language
in 1991 eliminated this requirement for basins of
origin.

The 1968 Water Plan, the first adopted after
enactment of the 1965 planning statute, recognized
that “[b]y far the bulk of the water resources re-
maining available for development in Texas is found
in the East Texas river basins ... [b]y contrast, large
future water needs will be felt in areas to the west
and southwest, several hundred miles distant....”%
To re-allocate water resources to meet demands in
areas of the state with insufficient water resources,
the 1968 plan proposed a massive series of interba-
sin transfers known as the Texas Water System.

The Texas Water System comprises the
dams, reservoirs, pumping plants, conduits,
and other facilities, which will be necessary
to manage an imported water supply and
the water resources of basins with interim
or long term surpluses to meet intrabasin
needs and to make the surpluses available
for conveyance to areas of deficiency else-
where in the state.®’

The Texas Water System’s Trans-Texas Division
included conveyance of 10,034,000 acre-feet per
year of water originating in Northeast Texas basins
such as the Cypress, Red, Sulphur, and Sabine
and transported through the Trans-Texas Canal for
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FIGURE 5. 1968 STATE WATER PLAN
PROPOSED MAJOR CONVEYANCES
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Dallas, North Central Texas, the High Plains, the
Trans Pecos, El Paso, and New Mexico. The Coastal
Division planned for 4,845,000 acre-feet of water
from the Neches, Lower Trinity, Guadalupe, and San
Antonio River Basins to supply water for municipal,
industrial, irrigation, bay and estuary augmentation,
and wildlife requirements from the Sabine River to
the Lower Rio Grande Valley.®® The Texas Water
System (Figure 5) also contemplated an Eastern
Division, which included works to move water im-
ported from out of state into the Trans-Texas and
Coastal Division Systems.®

Designated as the Gulf Basins Project, the U.S.
Bureau of Reclamation proposed a canal from Beau-
mont to Corpus Christi and into the Rio Grande Val-
ley, collecting river flows to meet coastal needs and
increased irrigation in the Valley and Coastal Bend
areas. This canal came to be known as “Burleigh’s
Ditch” in honor of Harry P. Burleigh of the Austin
USBR office.”® The 1968 Texas Water Plan is prob-
ably the most extensive and ambitious water supply
plan ever seriously considered for Texas. The plan
consisted of two significant elements: (1) the Trans-
Texas Division allocating 7.5 million acre-feet to
West Texas for irrigation; 1 million acre-feet for mu-
nicipal and industrial use, and 1.5 million acre-feet
to New Mexico, for a total of 10 million acre-feet;
and (2) the Coastal Division allocating 1.8 million

acre-feet for irrigation, 0.5 million acre-feet for mu-
nicipal and industrial use, and 2.5 million acre-feet
for fish, wildlife, and freshwater inflows to Texas
bays and estuaries, for a total of 4.8 million acre-
feet.”! Of the 14.8 million acre-feet to be transported
in the two divisions, 12 to 13 million acre-feet were
required from the Mississippi River, with only 1.8
— 2.8 million acre-feet coming from interbasin trans-
fers within Texas.*

For the 1968 Texas Water Plan to proceed, an
amendment to the Texas Constitution was necessary
for the State to finance its share of the project. The
constitutional amendment failed during a statewide
election by some 6,600 votes on August 6, 1969. De-
spite this setback, residents and the political leader-
ship of the Texas High Plains continued to advocate
the development of a water supply to replace the
anticipated depletion of the Ogallala Aquifer.”® The
Public Works Appropriation Act of 1967 authorized
the USBR, the USACE, and the Mississippi River
Commission to analyze a project to divert water from
the Mississippi River to West Texas and Eastern
New Mexico.”* With regard to the $20.49 billion proj-
ect the final report concluded that “nevertheless the
disparity between primary benefits and costs is so
great that there is no reasonable prospect that any
other plan for transporting Mississippi River water
to west Texas and eastern New Mexico would have a
favorable ratio of primary benefits to costs.”®

F. CITY OF SAN ANTONIO V. TEXAS

WATER COMMISSION

In an historic ruling in 1966 relating to Canyon
Reservoir, the Supreme Court of Texas recognized
the separate designations of the Guadalupe River
Basin and San Antonio River Basin, and the require-
ment for an interbasin transfer permit to move
water between any two river basins in Texas. The
ruling instituted a balancing process that survives
today.

[W]e have also concluded that as to any
water in the originating basin found to be
in excess of that amount required to protect
existing rights, the Legislature intended
that the Commission should, in a balancing
process, take into consideration future ben-
efits and detriments expected to result from
a proposed trans-basin diversion and that
there would be “prejudice” only if the ben-
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efits from the diversion were outweighed by
the detriments to the originating basin.”¢

The Texas Supreme Court interpreted the fifty-
year water planning limitation to limit the planning
function of the TWDB, not the Texas Water Commis-
sion.” Therefore, the TWC was not required to study
the “fifty-year reasonably foreseeable needs” for the
basin of origin before deciding to grant or deny an
interbasin transfer application.”

IV. INTERBASIN TRANSFERS AFTER

SENATE BILL 1: 1998-PRESENT

A. SENATE BILL 1 AND THE NEW ERA

OF WATER PLANNING

Senate Bill 1 substantially changed the require-
ments for applications for interbasin transfers in a
number of areas. Since the passage of Senate Bill
1, notice of an interbasin transfer application must
be given to all water right holders, county judges,
and mayors of cities with populations greater than
1,000, and all groundwater districts in the basin of
origin as well as each state senator in both basins.”
Prior to taking action on an interbasin transfer ap-
plication, the TCEQ must hold a public meeting in
both the basin of origin and the receiving basin.!”
The applicant must include the contract price of the
water, proposed users, uses, the costs of the project,
and the effect on ratepayers.!”!

In considering whether to grant an application
for interbasin transfer of water, the TCEQ must
examine the effects of the proposed transfer by con-
sidering needs in both the basin of origin and the
receiving basin, elements of the applicable Regional
Water Plan that detail feasible and practicable alter-
natives to the transfer, conservation of water, and
beneficial use.!” The TCEQ must also evaluate the
impacts of the transfer on the economy and environ-
ment of both basins and any proposed mitigation of
these impacts.!® The TCEQ can grant the application
only if the detriments to the basin of origin are less
than the benefits to the receiving basin - the balanc-
ing test established in City of San Antonio v. Texas
Water Commission."

FIGURE 6. JUNIOR WATER RIGHTS
DIAGRAM

Region H

Basin
A B C

»
-

Senior right holder in A attempts to move surplus
water to B, therefore their senior rights in A
currently become junior and can be claimed

by another senior right holder within Basin A.

This effect would prevent the water from being

transferred to Basin B.

B. INTERBASIN TRANSFERS FACE A

HIGHER BURDEN

Even as Senate Bill 1 became law, concerns
about its impact on future interbasin transfers were
raising questions. During a joint hearing by the
House and Senate Natural Resources Committees
on the passage of Senate Bill 1, Professor Moore ex-
pressed concerns about the draft legislation that the
Legislature ultimately adopted with few changes. '

In 1997, the Senate Bill 1 water planning statute
modified the Texas Water Code making the waters
rights associated with interbasin transfers junior
in priority to all other water rights in the basin
of origin.'” In 2004, the TWDB has observed that
since the passage of Senate Bill 1, the impact of the
junior priority for potential interbasin transfers has
resulted in only one new IBT.!” The TWDB cites the
issue of junior priority as making IBTs an unreliable
water supply.!® The TWDB also notes that, histori-
cally, the TCEQ and its predecessor agencies have
been inconsistent in the assignment of priority dates
to interbasin transfer requests.!” The reaction to
Section 11.085(s) has been favorable in some basins
of origin and unfavorable in potential receiving ba-
sins that look to interbasin transfers as one way to
meet the projected demands identified through the
regional water planning process that Senate Bill 1
created.'!’
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The potential for such an interruptible water
supply is not acceptable for highly populated munici-
palities and heavy industrial areas, as noted by the
Greater Houston Partnership in 2004."" Currently,
the rule of “first in time, first in rights” exists for
surface water in Texas,'' and thus, during a time of
drought, the junior interbasin transfer rights will not
get water because senior right holders in the basin
of origin may use up all of the available water.

One commentator anticipates that the junior
water rights provision will reduce the interest in
interbasin transfers by those outside of the basin
of origin, allows water to remain “locked up” in
basins where the resources are unlikely to be de-
veloped; and finally, arguably results in a “taking”
by the Legislature that may be unconstitutional.!
The potential for rendering surface water diver-
sions impractical because of the junior water rights
provision has, at the very least, discouraged new
interbasin transfers as the 2004 TWDB memo noted
(Figure 1).

However, it has encouraged an explosion in
large-scale proposals for groundwater transfer (see
Appendix B). As Figure 1 indicates, after the pas-
sage of Senate Bill 1, permit applications for the
use of water now classified as non-exempt surface
water interbasin transfers have diminished, while
interbasin basin transfers classified as exempt and
proposed groundwater transfers have accelerated.
However, it should be noted that the annual total
number of interbasin transfers recorded prior to
1997 include what we would classify as exempt and
non-exempt today. Appendix B also includes ground-
water projects that range in size up to the 500,000
acre-feet per year, like the development project that
American PureTex has proposed.'!*

After the adoption of the junior water rights
provision in Senate Bill 1, the bill’s author in the
Senate, Chairman Buster Brown, noted the potential
for Senate Bill 1 to accelerate the development of
groundwater to meet municipal, commercial, and
industrial water needs.!” “As a result of that provi-
sion, the pressure has now moved to groundwater,”
Brown, former chairman of the Senate Natural
Resources Committee, said at a Texas Farm Bureau
legislative Conference.!®

So the people who are in need of water are
seeking it. And, those people who are in
the business of moving water are turning to

acquisition of land to get the rights to the
water below the surface to market that wa-
ter. Therein comes the next problem. How
do the people who are dependent upon that
water for their living, keep that water from
being moved to another part of the state?
When you start setting artificial obstacles
in the path of a normal development, which
is a water market, then you cause different
things to happen that are not expected.'’

Representative Robert Puente of San Antonio
offered similar sentiments regarding the junior
rights provision, lamenting, “[i]t put a tremendous,
tremendous amount of pressure on groundwater ...
since we cannot get interbasin transfers anymore,
we are looking at groundwater supplies.!®

C. BASIN DELINEATION PLAYS A

ROLE IN WHETHER A TRANSFER

IS AN INTERBASIN TRANSFER: Is

TRANSFERRING SURFACE WATER

FROM THE GUADALUPE RIVER

WATERSHED TO THE SAN ANTONIO

RIVER WATERSHED AN INTERBASIN

TRANSFER?

While Senate Bill 1 places many requirements
upon potential physical interbasin transfers, these
burdens are also placed upon transfers that the
TWDB classifies as interbasin transfers, but in
which the water is proposed to be moved within
watersheds that are physically within the same river
basin. Surprisingly, the number of Texas river ba-
sins has varied over the last 100 years even though
no major physical alterations of the rivers have oc-
curred to account for this variation. For example,
a joint state and federal report in 1958 delineated
eleven basins, while the first state water plan in
1961 reported fifteen basins.'

On May 10, 2001, the Guadalupe-Blanco River
Authority (GBRA), the San Antonio Water System
(SAWS), and the San Antonio River Authority
(SARA) signed an agreement to bring large amounts
of surface water to the San Antonio area.'® The
Lower Guadalupe Water Supply Project (LGWSP),
known as option SCTN-16¢ in the 2001 South Cen-
tral Texas Regional Water Planning Group (Region
L) water plan, was a conjunctive use water manage-
ment strategy that diverted surface water from the
short segment of the Guadalupe River downstream
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of the confluence of the Guadalupe and San Antonio
Rivers near Tivoli, Texas, along with lesser amounts
of groundwater from the Gulf Coast Aquifer."?! The
surface water was scheduled to reach San Antonio
beginning in 2010, relieving some of the demand on
the Edwards Aquifer, thereby providing the City of
San Antonio with a supplemental supply of surface
water, as well as some protection for the springflow
from Comal and San Marcos Springs, instream
flows, and bay and estuary inflows for San Antonio
Bay.!22

The surface water would have come primar-
ily from existing water rights.'” Approximately,
the project would have diverted 70,000 acre-feet of
existing surface water.'? This diversion would have
given San Antonio a large surface water supply in
the short-run, while allowing the region to develop
a long-term water supply utilizing sources such as
desalination, which in the future could have used
the same pipeline for delivery to San Antonio. The
requirements for new interbasin transfers under
Senate Bill 1, including the junior water rights pro-
vision, do not apply to the transfer of desalinated
seawater across river basins.

Despite the fact that the San Antonio River
merges with the larger Guadalupe, and is there-
fore, in the same physical basin, the TCEQ might
have eventually declared the project an interbasin
transfer because the TWDB considers the rivers as
separate basins for management purposes.'® In the
2002 State Water Plan, the LGWSP was presented
as both an interbasin transfer and not an interbasin
transfer.® The TWDB commented that “the [Region
L] plan is in error in its representation of the Lower
Guadalupe River Diversions as a non [interbasin
transfers].”'?” A review of documents from the USGS
and the TWDB (and its predecessors) shows that
the Guadalupe River and San Antonio River are
alternately shown as being in the same basin and
separate basins. While one of the first references
for separate basins is a 1937 USGS report, the 1961
State Water Plan also shows the basins as sepa-
rate.!” However, a 1939 USGS report shows the San
Antonio River as part of the Guadalupe River Ba-
sin.!® If the TCEQ considered the Lower Guadalupe
Supply Project an interbasin transfer, an interbasin
transfer permit would be required from the TCEQ
and would have reduced the reliability of the surface
water rights proposed for use in the LGWSP.!3

An interbasin transfer designation would have
made the senior water rights identified for the proj-
ect junior for the purposes of their use in San Anto-
nio. In 2004, the TWDB staff recommended that the
Texas Legislature eliminate the artificial distinction
between the Guadalupe and San Antonio Rivers.!!
However, the Legislature did not follow through on
the recommendation of the TWDB staff, and on Au-
gust 16, 2005, the SAWS Board of Directors officially
withdrew from the LGWSP."*? In a letter beforehand
to Representative Carter Casteel explaining the dis-
continuation of SAWS’s participation in the project,
SAWS Chairman James M. Mayor cited the junior
water rights provision as one of the primary reasons
for the decision.'®

D. EXEMPT INTERBASIN TRANSFERS

Even though most interbasin transfers must
meet an increased burden under the Senate Bill 1
requirements, Senate Bill 1 also amended Section
11.085 of the Texas Water Code to exempt certain
interbasin transfers from all of the new require-
ments."* With the exception of subsection (a),
the provisions of Section 11.085 do not apply to a
transfer of less than 3,000 acre-feet per year from
the same permit, certified filing, or certificate of ad-
judication, an emergency transfer of water, a trans-
fer from a basin to its adjoining coastal basin, or a
“transfer from a basin to a county or municipality or
the municipality’s retail service area that is partially
within the basin for use in that part of the county
or municipality and the municipality’s retail service
area not within the basin.”'® The idea that these
sorts of transfers should be given some preference
is not new; they have been implicitly authorized
since Texas began regulating diversion and storage
of water.

In a 1959 speech, John McCall, while discussing
Texas river flows that terminate in the Gulf of Mexi-
co, notes that “[i]n all of these instances the water-
shed near the mouth of the river is very narrow and
frequently there is not enough land near the mouth
to afford an adequate market for available water.
Hence, to avoid the waste of water it is natural that
some of it be diverted to an adjoining watershed
or to certain parts of the Gulf Coast that are not
in a river watershed.””® One effect of separating
the coastal basins is felt during the determination
of both availability and need during the planning
process. The coastal areas often include “major met-
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ropolitan and industrial areas” with “greater needs
and limited availability.”' If the coastal areas are
excluded from the major river basins, more water
becomes available in those basins for both diversion
to the coastal areas and diversion to other basins.!®

An interesting, and perhaps unintended, con-
sequence of Section 11.085(v) is the application of
this section of the statute in relation to the amount
of water authorized for exempt interbasin transfers.
In the past, interbasin transfers were typically grant-
ed for the amount of water that could actually be
used in the receiving basin, and under the current
statute, non-exempt interbasin transfer applications
must provide “[a] statement of each general cat-
egory of proposed use of the water to be transferred
and a detailed description of the proposed uses and
users under each category.”'®

For exempt interbasin transfers, the applicant
can request that the interbasin transfer apply to
the water right’s total authorized diversion amount,
even if not all of the water can be used to fill an
identified need in the receiving basin.** A conserva-
tion review, including assessment of consistency
with the State and Regional Water Plans, is not
required for these applications.!*!

Since the passage of Senate Bill 1, the TCEQ has
approved twenty-four exempt interbasin transfers
while approving only three nonexempt transfers.!*
Figure 1 illustrates the decline in the number of
non-exempt transfers and the rise in the number
of exempt transfers. This dichotomy would seem
to contradict the assertion that the junior provision
has the practical effect of preventing all interbasin
transfers of water, but is instead designed to prevent
specific transfers.

E. PROPOSED INTERBASIN
TRANSFERS FROM 2002 STATE
AND 2006 REGIONAL WATER
PLANS
Appendix C shows the location of existing in-

terbasin transfers in Texas. Appendix D shows the

location of proposed interbasin transfers in Water
for Texas—2002. In 2001, four of the sixteen water
planning regions recommended major interbasin
transfers that would generate additional surface
water supplies of 2,444,000 acre-feet by 2050.!* The
proposed transfers include transfer of both ground-
water and surface water.!* Some of the proposed
major surface water transfers would be considered a

new appropriation of water and the junior provisions
of Senate Bill 1 would not apply, as a new appropria-
tion of water, the transferred water would be junior
anyway.'® One strategy included in the 2002 Plan
is the “Voluntary East Texas Surface Water Trans-
fers.”!* Due to an expected supply shortfall by 2050
in Regions G and H not expected to be met from
construction of additional storage reservoirs, the
TWDB suggested the use of uncommitted East Texas
water that would not be needed in the near future.'*
The TWDB proposed that the transfer of water from
sources in the Neches River Basin (the Lower Nech-
es Valley Authority and Lake Eastex) and the Sabine
River Basin (Sabine River Authority, Toledo Bend
Reservoir) be crafted to meet local needs and to
provide compensation for the originating basins.!*
These proposed transfers would be subject to the
new requirements for interbasin transfers, includ-
ing the junior provision. Additionally, any of these
transfers would have to mitigate for effects on the
Sabine Lake bay and estuary system, identified as a
concern in the East Texas Plan.'#

The 2006 Adopted Regional Water Plans propose
a number of interbasin transfers as strategies to
meet the needs of populations that are expected
to double in some areas over the next fifty years.
Region C, which includes the Dallas-Fort Worth
Metroplex and surrounding communities, recom-
mends a number of strategies that would require
authorizations for interbasin transfers.”™ Of Region
C’s fifteen recommended strategies, ten require
interbasin transfer authorizations. Of those ten, two
already have authorization for interbasin transfers;
six would require a new authorization, but would be
junior because they are new appropriations of wa-
ter. One Region C strategy is to import water from
Oklahoma.

Whether the final strategy (transfer of water
from Toledo Bend Reservoir) requires that the water
right becomes junior depends on whether the strat-
egy contemplates interbasin transfer of currently
authorized water from Toledo Bend, or whether the
strategy contemplates use of water potentially autho-
rized under an amendment application for additional
firm yield currently pending at the TCEQ."! If the
strategy contemplates the latter, the water would be
junior because it is a new appropriation of water.

Despite the passage of Senate Bill 1, and in-
creased protections for basins of origin, conflicts
between basins of origin and receiving basins still
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exist. One example is the debate over the proposed
Marvin Nichols Reservoir, located in the Sulphur
River Basin and recommended as a water supply
strategy for the Dallas Metroplex area in the Trinity
River Basin.'® Two of the sixteen Regional Water
Plans developed under Senate Bill 1 contain conflict-
ing recommendations over this reservoir and the
potential interbasin transfer of its water. Region C
recommends the construction of the reservoir as a
strategy to meet future water needs, while Region
D opposes the inclusion of this strategy. The Region
D Plan states, “[i]t is the position of the North East
Texas Regional Water Planning Group that Marvin
Nichols 1 Reservoir should not be included in any
2006 regional plan as a water management strategy
and should not be included in the 2007 State Water
Plan as a water management strategy.”'> As the
TWDB has yet to complete the 2007 State Water
Plan, resolution of the conflict between the two re-
gions is unknown at this time.

The 2006 Plan for Region H recommends sev-
eral interbasin transfers, noting that Region H’s de-
pendency upon the interbasin transfer of water. The
Region H Plan also notes that reliability of the trans-
ferred water is dependant on the priority date and
that transfers from a basin to its adjoining coastal
basin are not considered an interbasin transfer.'™
This latter statement is inconsistent with the provi-
sions of Section 11.085(v) of the Texas Water Code,
which exempt interbasin transfers from a basin to
its adjoining coastal basin from some permitting
requirements, but still requires a permit for those
transfers.'®

Two of the potentially non-exempt transfers
proposed in the Region H Plan are the transfer of
Trinity River water from the City of Houston to Gulf
Coast Water Authority (Galveston County) in the
San Jacinto-Brazos Coastal Basin, and the transfer
of unused Trinity River Authority (TRA) supplies in
Lake Livingston (Trinity River Basin) for use in Har-
ris County. Because the San Jacinto Brazos Coastal
Basin is not an adjacent coastal basin to the Trinity
River, Region H notes that the transfer to Gulf Coast
Water Authority could be subject to the junior provi-
sions.””® Although not identified as an interbasin
transfer in the Region H Plan, the TRA’s authoriza-
tion in Lake Livingston allows only for interbasin
transfer to the TRA’s service area in the San Jacinto
and Neches River Basins and the Trinity-Neches
Coastal Basin.'” The list of authorized counties in

TRA'’s service area, as detailed in the amended cer-
tificate, does not include Harris County in the San
Jacinto River Basin. This water (200,000 acre-feet)
may also be subject to the junior provisions.

V. IS THERE A FEDERAL ROLE

LOOMING IN TEXAS INTERBASIN

TRANSFERS?

A. SPORHASE V. NEBRASKA

Adversely affected parties may challenge unduly
burdensome limitations on an interbasin transfer of
surface water, specifically for industrial and agri-
cultural purposes, under the Commerce Clause. In
1982, the U.S. Supreme Court held that the reciproc-
ity requirement of Nebraska statutory restriction
on withdrawal of groundwater from any well within
Nebraska intended for use in adjoining state violated
the Commerce Clause by imposing impermissible
burden on interstate commerce.'® The Court stated
that the multi-state character of the Ogallala Aquifer
confirmed the view that the federal government has
a significant interest in conservation as well as in
the fair allocation of this diminishing resource.'®
Furthermore, the Court found that Nebraska ground-
water is an article of commerce and holding other-
wise would eliminate Congress’ power to legislate in
the area.'®

While the dispute in this case related to the use
of groundwater pumped in Nebraska to land owned
in Colorado, the stated conclusion may easily be
extended to water from Texas’ interstate rivers—the
Rio Grande, the Pecos, the Canadian, the Red, the
Sulfur, Cypress Creek and the Sabine. The interstate
character of agricultural water use is clearly stated;
little may be required to extend the application to
industrial use. Because municipal water supply is
commingled with water for industrial facilities, ex-
tension of the interstate reach is also probable.

Additionally, all Texas’ intrastate rivers flow
into coastal waters of the Gulf of Mexico, affecting
the productivity of fish, shellfish and wildlife, all of
which enter interstate commerce. Read expansively,
the Court’s decision may apply to all waters within a
state that contribute to interstate commerce through,
for example, the production of agricultural products
sold across state lines. Thus, a challenger of severe
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restrictions might establish a connection between
those restrictions and the burden on interstate com-
merce.

B. MICCOSUKEE TRIBE V. SOUTH
FLORIDA MANAGEMENT DISTRICT,
CATSKILLS MOUNTAIN CHAPTER
OF TROUT UNLIMITED V. CITY OF
NEW YORK, AND FRIENDS OF THE
EVERGLADES V. SOUTH FLORIDA
WATER MANAGEMENT DISTRICT
While state law has historically been the domain

of interbasin transfer regulation in Texas, develop-

ments with regard to the Federal Clean Water Act

(CWA) in New York and Florida suggest that federal

regulation may be looming. The Catskill Mountains

Chapter of Trout Unlimited (Catskill) sued the City

of New York (City) on March 31, 2000 alleging the

that the City’s use of Shandaken Tunnel (Tunnel)
without a permit violated the CWA.' The City uses
the Tunnel as part of its water management system
that delivers drinking water to New York City and the
surrounding area.'® Catskill alleged that the diversion
was a discharge of pollutants in the form of suspend-
ed solids, turbidity, and heat into Esopus Creek.!®

In Catskill I, the court of appeals determined
that a State Pollutant Discharge Elimination System

(SPDES) permit was necessary for this point source

discharge and remanded the case back to the district

court for further proceedings.'* On remand, the U.S.

District Court issued an order requiring New York

State Department of Environmental Conservation

(NYSDEC) to make a determination on New York

City Department of Environmental Protection’s

(NYCDEP) application for a SPDES permit.'"® In

addition, the district court imposed a fine of over

$5,000,000 for unreasonable delay in filing an appli-
cation for a permit.'® The NYCDEP appealed the dis-
trict court’s ruling, asserting that the water quality
impacts from local government transfers of untreat-
ed, natural water do not require National Pollutant

Discharge Elimination System (NPDES) permits.'"

In its most recent decision on the case, the Second

Circuit upheld its earlier decision that the discharge

requires a NPDES permit. However, the court re-

manded the case once again to the district court for

a recalculation of the amount of damages.'®®
A similar case that could ultimately result in a

federal role in intrastate interbasin transfers is Mic-

cosukee Tribe v. South Florida Water Management

District."™ The issue in this case is whether a pump-
ing station in South Florida must obtain a NPDES
permit to pump storm water runoff into the Florida
Everglades through a pipe that would constitute a
point source.'™ The Florida Miccosukee Indian Tribe
argued that an NPDES permit is needed to protect
the wetlands from runoff that may contain contami-
nants from agriculture areas such as phosphorus
from fertilizers.'”

The South Florida Water Management District
(SFWMD), which operates the pumping station,
disagreed, explained that the pumping operation is
not the actual source of the pollutants, and that it
is only transferring water from one side of a levee
to another.'”” Therefore, the management district
argued that although it conveys the water, it is not
a discharger of polluted water subject to regulation
under the CWA.'™ In 2003, the Eleventh Circuit
Court of Appeals upheld a district court ruling in fa-
vor of the Miccosukee Tribe, holding that the pump-
ing operators needed an NPDES permit because they
were piping water with various pollutants into the
Everglades.'™ The SFWMD appealed the court of ap-
peals decision to the Supreme Court.'”

A Supreme Court decision favoring the tribe
could have set in motion a ripple effect, with impli-
cations to water managers throughout the nation,
especially in western states where moving water to
supply urban and other needs is a common practice.
A broad court decision for the tribal position could
add expense and complications to the process of
transferring water. The Attorney General for the
State of Colorado summarized the concern that the
Miccosukee case has created in the West in an amic-
us brief filed with the Supreme Court: “At risk ... is
the continued ability to divert freely water from one
basin for delivery in another basin in order to meet
municipal, agricultural, and industrial demands.”'™
Colorado is particularly concerned that NPDES per-
mits could be required to transfer Colorado River
water, which is naturally high in salinity and sedi-
ments, to receiving bodies.!”

In an opinion delivered by Justice Sandra Day
0’Connor, the Supreme Court remanded the case
to the district court to consider whether the water
conservation area and the canal used to transport
the water are distinct.'” The Court explained that
the point source does not to be the original source
of the pollutant; rather it need only convey the pol-
lutant to navigable waters.'”
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The Supreme Court rejected the water district’s
argument that the CWA covers a point source only
when pollutants originate from that source, not
when pollutants originating elsewhere pass through
the point source.'® If the district court decides the
two are not distinct, then the water district will not
need an NPDES permit.' A third case has also been
filed in Florida, Friends of the Everglades vs. South
Florida Water Management District, (Friends) and is
analogous to the Miccosukee case.'®

Because of the Catskill, Miccosukee, and Friends
cases, the U.S. Environmental Protection Agency
(EPA) issued an agency interpretation on whether
the movement of pollutants by a water transfer from
one navigable water to a separate one is the “addi-
tion” of a pollutant requiring an NPDES permit.'s
According to the EPA, several provisions of the CWA
indicate Congress’ intent that the states regulate
these transfers outside of the federal NPDES pro-
gram.'®

VI. CONCLUSIONS

Who wins and who loses, with regard to inter-
basin transfers in Texas? Historically, a significant
portion of the state’s population has not chosen to
settle and live in those regions in East Texas where
water is most abundant. The availability of water
has not produced unusually rapid growth in the im-
mediate vicinities of reservoirs with surpluses. Peo-
ple tend to congregate where jobs and a wide range
of possible life styles are available. The survival and
growth of Texas’ major population centers—Dallas,
Fort Worth, Houston, and San Antonio—as well as
other concentrations of people, such as El Paso,
Lubbock, and Corpus Christi, require these cities
to seek water from sources outside their immediate
geographic areas.

The possibility of water shortages during
droughts less severe than the Drought of Record,
potentially affecting supplies for Dallas-Fort Worth,
Houston, and San Antonio, has been known for at
least forty years and has not reduced the popula-
tions in these areas. Without access to available sup-
plies of surface water in other basins, these major
cities will be pitted against their smaller neighbors
in the competition for water. The limited political
and financial resources of these smaller neighbors
cannot match the ability of the major cities to com-
pete for finite regional surface and groundwater

resources over the long-term. Although safeguards
prevent water-rich areas from becoming water-short
areas for new interbasin transfers, existing interba-
sin transfers should also be cognizant of this issue.
Additionally, the least expensive source of additional
water for the major cities of Texas is increasingly
less likely to be the source that balances the needs
of the environment with human needs. The State’s
approach should be even-handed in these matters
and benefit the public as a whole.

Water, like food, clothing, energy, building
materials, and practically everything else used
within cities, must be obtained from outside of cit-
ies. However, when it comes to water, the reaction
is often emotional, which transcends cultures, and
this does not occur with the free exchange of other
commodities. A study of Chinese water transfers
indicated, the concerns felt in many basins of origin
across Texas are not unique: “public sentiment, for
whatever reasons, often seems to be strongly against
water exports and this concern, not surprisingly, is
reflected in the political process. This may perhaps
be explained by the ‘water is different’ syndrome
and in all probability is unlikely to change in the
near future.”'

A total of six million acre-feet of surface water
has been authorized for transfer from one basin to
another in Texas (Appendix A), although the actual
amount being transferred is much less. According
to the Texas Water Development Board in 1997,
20-25% of total surface water use in Texas was
supplied through interbasin transfers, primarily to
major metropolitan areas.!®® Therefore, the existing
water needs of many Texans are not met without at
least the current diversions of surface water from
one basin to another.

Senate Bill 1 has created impediments to many
potential new surface water interbasin transfers
thereby resulting in growing pressures to make up
for the lack of access to surface water by trans-
fers of groundwater. In response to this pressure,
groundwater policy is undergoing a rapid evolu-
tion. Meanwhile, because of the recommendation
of projects involving interbasin transfers in Water
for Texas-2002, instream flow and bay and estuary
inflow policy is undergoing its own rapid evolution,
progressing from the days when such flows were
characterized by as “unused” or “waste.”

While 1900 - 1985 could be described as the
period of water development in Texas, 1985 to the
present may be described as the period of water
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reallocation (Appendix E). The major differences
between the two eras are the decline in funding for
new supplies of water, the shift in water once used
for agriculture to municipal and industrial water
use, and the rise of the environmental movement.
The regional concerns regarding the transport of sur-
face water, (and now more frequently groundwater)
across the state are persistent. However, even as
funding for the development of new water supplies
has waned, interbasin transfers of surface water
are likely to continue to play a role in water supply
in Texas. How great a role interbasin transfers play
will be dependent upon the degree of interregional
cooperation within Texas on water issues, the grow-
ing concentration of political power in urban areas,
and of course, money. Ultimately, it is the return
of cyclical drought to Texas, which will decide how
interbasin transfer policy continues to evolve.

VIil. APPENDICES

A. DETAILS OF APPROVED INTERBASIN
TRANSFERS IN TEXAS

B. MAJOR TEXAS GROUNDWATER
TRANSFER PROJECTS AND
PROPOSED PROJECTS OVER
10,000 ACRE-FEET/YR

C. MAP OF EXISTING INTERBASIN
TRANSFERS IN TEXAS

D. MAP OF PROPOSED INTERBASIN
TRANSFERS IN TEXAS

E. CHRONOLOGY OF EVENTS
REGARDING TEXAS INTERBASIN
TRANSFERS
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APPENDIX B: MAJOR TEXAS GROUNDWATER TRANSFER PROJECTS AND PROPOSED
PROJECTS OVER 3,000 ACRE-FEET/YR (POTENTIAL DESTINATION OR END USER,

10.

11.
12.

13.
14.
15.
16.
17.

18.

19.

20.
21.
22.

VOLUMES AND INITIATION DATE FOR PROJECT ARE NOTED IF AVAILABLE)

Mesa Water, Inc. transfer from Ogallala Aquifer in Roberts County to El Paso, San Antonio, or Dallas -
200,000 acre-feet per year (acft/yr) (1999).

City of Amarillo from Ogallala Aquifer in Roberts County (1999).

Layne Water Development from Burleson, Lee and Milam Counties - 31,000 — 50,000 acft/yr (2003, started
with Metropolitan Water Company in 1999).

Alcoa and San Antonio Water System (SAWS) from Simsboro Aquifer (a unit of Carrizo-Wilcox Aquifer) in
Bastrop, Lee and Milam Counties to Bexar County — 90,000 acft/yr. (1999).

Schertz-Seguin Local Government Corporation transfer to Guadalupe County from Guadalupe and Gonzales
County from the Carrizo-Wilcox Aquifer — eventually 25,000 acft/yr (1999).

Edwards Aquifer in Uvalde County transfer to the SAWS in Bexar County — 80,000 acft/yr (2001).

Grass Valley Partners in Eastern Kinney County transfer from Edwards Aquifer to Bexar County or Laredo
- 30,000 acft/yr (2001).

Native Valley Alliance (via WaterTexas) Edwards — Edwards-Trinity Aquifer transfer from Kinney County to
San Antonio, Laredo, or Eagle Pass - 31,000 to 45,000 acft/yr originally, but now 20,000 acft/yr (2001).
American PureTex Water Corp from Brazos River Alluvium in Austin, Colorado, and Wharton Counties to
Houston and San Antonio — 500,000 acft/yr, although information the company website previously indi-
cated that the total could be 784,000 acft/yr (2002).

Brazos Valley Water Alliance from Simsboro Aquifer in Milam, Burleson, Robertson and Brazos Counties
= 100,000 acft/yr (2002).

Magellan Water Company from Carrizo-Wilcox Aquifer to Williamson County - amount unspecified (2002).
Rio Nuevo from West Texas Bolsons beneath General Land Office lands in Far West Texas - 50,000 acft/yr
(2002).

El Paso Water Utilities from Capitan Reef Aquifer in Hudspeth County - 15,000 acft/yr (2003).

Goliad Sands Ltd. from Refugio and Bee Counties to San Patricio County — 11,200 acft/yr (2003).
Sustainable Water Resources LLC (formerly WaterTexas) from Simsboro portion of Carrizo-Wilcox Aquifer
north of Interstate Highway (IH) 10 and east of IH 35 to the IH 35 and State Highway 130 corridors — at
least 30,000 acft/yr (2003).

Dell Valley Water Rights Owners from Bone Spring-Victorio Peak Aquifer to El Paso Water Utilities — 63,000
acft/yr (2004).

Texas Mountain Canyon Water Association from “Hovey Trough” southwest of Fort Stockton - 41,000 to
110,000 acft/yr (2004).

Hays-Caldwell Carrizo Water Supply Project consisting of Cities of San Marcos, Kyle, Lockhart and the Can-
yon Regional Water Authority from the Carrizo-Wilcox Aquifer in Gonzales, Guadalupe, Bastrop and Fayette
Counties — 30,000 acft/yr (2004).

Canadian River Municipal Water Authority to Amarillo, Lubbock and other cities in the Panhandle — 50,000
acft/yr (pre-1999, project online in 2001, more water purchased in 2005).

SAWS from Carrizo-Wilcox Aquifer in Wilson County to Bexar County — 11,000 acft/yr (2005).

SAWS from Carrizo-Wilcox Aquifer in Gonzales County to Bexar County — 30,000 acft/yr (2005).

SAWS brackish groundwater desalination of the Carrizo-Wilcox and Edwards Aquifer in Atascosa County
- 10,000 acft/yr (2005).
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APPENDIX C: 2002 MAP OF EXISTING INTERBASIN TRANSFERS AND REGIONAL
WATER PLANNING AREAS IN TEXAS
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APPENDIX D: WATER FOR TEXAS 2002: PROPOSED INTERBASIN TRANSFERS

Explanation

1D, Origin, Destination \

1. O3 o Reservolr, Ablene f

2. Moss Lase. Garesvite \5 |

3, Lake Tasoma, Grayson County Contrott A .

4, Opdoma, Eage Mountsin Lake N
5, Lower Bois o Asc Roservolr, NTMWO \

11, Luce Bayou:  Tanity River, Lake Housion — T
12, Mouston, Gus! Coast Water Aunonty 0 ¥ 0 0
13, Colorado Fiver, Lake Tessss
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APPENDIX E: CHRONOLOGY OF EVENTS REGARDING INTERBASIN TRANSFERS

1900

1904

1913

1917

1949

1953

1947 - 1957

1955

1957

1958

1961

1961

1962

1964

1965

1966

1966

1967

First interbasin transfer occurs when 168,000 acre-feet/year is transferred from the Colorado River
Basin to the Lavaca River Basin

Constitutional amendment authorizes public development of water resources
Burgess Glasscock Act recognizes interbasin transfers of water

Constitutional amendment makes conservation and development of natural resources a public right
and duty

U.S. Bureau of Reclamation (USBR) began the first federal effort to plan development of Texas
water resources

“Water Supply and the Texas Economy” published by the USBR as a result of a 1949 study, recom-
mended construction of a water supply canal from the Sabine River to the Lower Rio Grande Val-
ley

Statewide Drought of Record

Due to favorable reception of “Water Supply and the Texas Economy”, the USBR begins an in-
vestigation to formulate a plan acceptable to Texas and identify features of the plan that could be

constructed under federal reclamation laws (Texas Basins Project)

Texas Water Development Board (TWDB) created, constitutional amendment authorizes TWDB to
administer Water Development Fund

Senator Lyndon Johnson creates the United States Study Commission

U.S. Study Commission draft report published, water rich areas oppose transfers to water poor
areas

TWDB publishes A Plan for Meeting the 1980 Water Requirements of Texas

U.S. Study Commission Plan adopted, included interbasin transfers
Texas Basins Project study completed, included interbasin transfers
State water planning bill and constitutional amendment increasing Water Development Fund
passed both included 50 year protection for basins of origin (SJR No. 19, 59th Regular Session of

the Texas Legislature)

City of San Antonio vs. Texas Water Commission, Texas Supreme Court addressed transbasin di-
versions (interbasin transfers) and created a balancing test

Voters approve constitutional amendment to increase Water Development Fund including the limi-
tation on Interbasin transfers

Water Rights Adjudication Act passed
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1968

1977

1982

1984

1985

1990

1991

1992

1992 - 1998

1997

1999 - 2005

2000 - 2005

2001

2004

2005

2005

TWDB publishes The Texas Water Plan that includes massive interbasin transfers through the
Texas Water System

TWDB water plan published but not adopted

Sporhase v. Nebraska, state imposed restrictions on interbasin transfers could be invalid based on
the Commerce Clause of the U.S. Constitution

TWDB publishes Water for Texas, a Comprehensive Plan for the Future

Constitutional amendment adding a Water Development Special Fund, included 50 year protection
for basins of origin

TWDB publishes Water for Texas, Today and Tomorrow

Legislation passed removing 50-year protection for basins of origin from the planning statute

TWDB publishes Water for Texas, Today and Tomorrow, Recommendations for the 1992 Update of
the Texas Water Plan

TWDB begins Trans-Texas Water Program “to identify the most cost-effective and environmentally
sensitive strategies for meeting the current and future water needs of Southeast, South-Central,
and West-Central Texas”

TWDB publishes Water for Texas, the last plan compiled solely by the TWDB

Senate Bill 1 passes significantly increasing the requirements for interbasin transfer applications
and adding the junior water rights provision

Numerous attempts to repeal or modify junior water rights provision through the Texas Legisla-
ture

Federal litigation in Florida and New York seek to require Clean Water Act Sec. 402 National Pollu-
tion Discharge Elimination System (NPDES) permits for water transfers

Guadalupe - Blanco River Authority (GBRA), San Antonio Water System (SAWS), San Antonio
River Authority (SARA) sign agreement to bring Guadalupe River water to San Antonio through the
Lower Guadalupe Water Supply Project (LGWSP)

Regional Water Plans based on Senate Bill 1 published

TWDB publishes Water for Texas 2002 compiling the 2001 Regional Water Plans into a statewide
plan

Conflict between Regional planning groups over interbasin transfers from East Texas to Dallas Me-
troplex

SAWS withdrawal from LGWSP, in part because of issues relating to whether or not the project
contemplated an interbasin transfer

Second round of draft regional water plans completed
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11
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13
14

15

16
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ENDNOTES

LoweLL, Percival, Mars 15 (Kessinger Publishing LLC
2004) (Houghton-Mifflin 1895).

Id. at 42.

GEO-MARINE, INc., FINAL RepPoRT: PoTENTIAL AQUATIC EcoLoGH-
AL ImpacTs OF INTERBASIN WATER TRANSFERS IN THE SOUTHEAST,
WEST-CENTRAL, AND SoUTH-CENTRAL STUDY AREAS at p. II-3
(1996). (Prepared for the Texas Water Development
Board, Texas Parks and Wildlife Department, Texas
Natural Resource Conservation Commission, and the
U.S. Army Corps of Engineers)(herinafter GEo-MARINE,
Inc.).

Interbasin transfers to and from the Rio Grande Basin
are excluded from this analysis. In general, water
rights in the Rio Grande Basin are not administered in
accordance with the prior appropriation doctrine but
are allocated based in part on equitable apportionment
pursuant to State of Texas v. Hidalgo County WCID No.
18, 443 S.W. 2d 728 (Tex. Civ. App.—Corpus Christi,
1969, writ ref'd n.r.e) and are also subject to treaties
between the United States and Mexico.

Memorandum from Suzanne Schwartz & Bill Mullican,
Texas Water Development Board, Briefing and Discus-
sion on Interbasin Transfer Issues (Nov. 9, 2004) at 1
(herinafer Schwartz & Mullican Memo).

GEo-MARINE, INC., see supra note 3, at 1I-2.

30 Tex. ApmiN. Cope § 295.13 (West 2005) (Interbasin
Transfers)(herinafter Interbasin Rules).

Tex. Water Cope AnN. § 16.051(c) (Vernon 2005).
See Interbasin Rules, supra note 7.

Texas WATER DEVELOPMENT BoarD, WATER ForR TExas, 14
Trans-Texas Water Program. Questions and Answers
Trans-Texas Water Program (1996).

GEo-MARINE, INC., supra note 3, at xix.
Id. at xxviii.
Id.

See Texas WATER DEVELOPMENT BoarD, WATER FOR TEXAS
2002 13 (2002).

OLEN PAuL MATTHEWS, JubICIAL RESOLUTION OF TRANSBOUNDARY
Water ConrLicts, 30 WATER Resources BuLLeTiN No. 3, 375-
383 (June 1994).

Id.
See Tex. Water Cope AnN. § 11.085(v) (Vernon 2005).

18

19

20

21

22
23
24

25

27
28

Tex. Comm’n Envtl. Quality, Water Rights Permitting
Section http://www.tceq.state.tx.us/ permitting/wa-
ter_supply/water_rights/permits.html (last visited
Aug. 31, 2006) (herinafter TCEQ Water Rights Web-
site). Information regarding the numbers of interbasin
transfers and the specific authorizations is based on a
compilation of all permits authorizing interbasin trans-
fers. This same information is also contained in an ex-
cel spreadsheet created and maintained by the TCEQ.

These numbers include 11 rights owned by the Brazos
River Authority (BRA) that authorize use in the San
Jacinto-Brazos Coastal Basin of Brazos River water
released from BRA’s system reservoirs. The diversion
from the Brazos River of a specified maximum amount
of released water from all system reservoirs is then
authorized under a separate certificate.

KaTHy ALEXANDER MARTIN, TEX. Comm’N oN ENvTL. QuALITY,
Warer SuppLy Division. The figures presented in this
paper are based on a database created by Kathy Alex-
ander Martin using the TCEQ spreadsheet referenced
supra note 18. It should be noted that the 1913 Act in-
cluded provisions that allowed for existing water users
to record a certified filing for one year after the date of
the act (which was later extended another year). There-
fore, water amounts included in the pre-certified filing
category include some with priority dates subsequent
to 1913, but based on certified filings. These figures do
not include 4,209,000 acre-feet of water authorized for
municipal and industrial use by Certificate of Adjudica-
tion 11-5334, as amended. The authorized diversion
points for this water right, owned by Dow Chemical
Company, lie on a bay of the Gulf of Mexico and even
though the amendment, granted in 2004 authorizes
use of the water in two basins and two coastal basins,
this is not considered an interbasin transfer of water
because the bay is not part of a defined river basin.

Act of April 9, 1913, 33rd Leg., R.S., ch. 171, 1913 Tex.
Gen. Laws 358, amended by Act of June 19, 1997, 75th
Leg., R.S., ch. 1010, § 2.08, 1997 Tex. Gen. Laws 3621.

1d.
1d.

Tex. Consr. art. XVI, § 59 interp. commentary (Vernon
2003).

Tex. Consr. art. XVI, § 59.
Id.
Id.

The volume of water by use type was based on the ac-
tual use of the water when the interbasin transfer was
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